
































































































measured by the costs expended in manufacturing the 50 defective surfboards, and lost 

profits resulting from the inability to sell those surfboards, if Bing could sell as many 

surfboards as it could produce and was a lost volume seller.  This would be a 

sufficiently certain measure of damages because it would be measured by the quantity 

and cost of defective surfboards produced, as well as any additional surfboards that 

might have been sold but for the breach.  Moreover, Bing made every effort to mitigate 

its damages and avoid the loss to the extent possible by covering immediately at a 

reasonable price and reasonable time.  Bing might also have incidental damages in 

locating an alternative supplier of epoxy.  Therefore Bing could probably obtain lost 

profits and incidental damages. 

Super's Lawsuit Against Bing 

Rejection of Replacement Shipment 

Ordinarily when a seller breaches a contract by providing nonconforming goods, the 

seller has within the time for performance of the contract to cure the breach.  Here, 

Super can argue that because Bing was delayed in notifying Super of the breach, it was 

not notified within a reasonable time and therefore could not cure within the time for 

performance.  However, likely a court would find that Super was notified within a 

reasonable time.  Because the time for performance of the contract had lapsed, Super 

had no right to cure the defective shipment.  Ordinarily if the seller had reason to believe 

that the goods would be acceptable with a reasonable allowance, a reasonable 

additional time might be allowed for the seller to cure.  But this is not the case here.  

Additionally, the fact that Seller was unaware of the manufacturing defects would not 

grant it additional time to cure.  Therefore, Seller had no right to cure. 

Paying Under Contract 

Because any contract between Bing and Super would be implied rather than actual, 

Bing would not be liable for payment for the goods if it rejected the goods.  Even in a 



contract formed by mutual assent the buyer would have a right to reject.  Further, 

Super's disclaimers of warranty would not be effective because Super's counteroffer 

was not accepted.  Super's disclaimer might be found to be unconscionable as a 

contract of adhesion even if it were deemed to have been accepted by Bing.  A buyer is 

deemed to accept those units of the good that he or she actually uses.  Further, in an 

implied in fact contract, there is a contract only to the extent of the goods actually 

accepted.  Therefore, Bing would only be liable for those gallons of epoxy that it used in 

testing to manufacture the 50 surfboards.  Bing would be deemed to accept that 

quantity of epoxy and would have to pay for it.  Otherwise, Bing would not be liable 

under the contract.  

Super is unlikely to prevail in its suit against Bing because there was no mutual assent 

to terms of a contract.  The contract would be implied in law or implied in fact.  Further, 

Super could not disclaim its implied warranty of merchantability in an implied contract.  

Therefore, Buyer had the right to reject nonconforming shipments, and Super did not 

cure within the time for performance.  Therefore, Bing will not be liable to Super. 




